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Dec, 1866.] Currunqcs u. Tnn Srern or ltfrssounr. 277

Syllabus.

of Sascl v. Jeffersonaillero'' where it was agaiu held that it
lvas too late to nrake such objections as against inuocent
holclers, or even against the railroarl, when it appearetl that
the bourls purportiug ou their face tochave beeu execute,l by
authority, had. been issued ancl d.elivererl. Yury stringeut
applieation of the same rule Tvas macle iu the case of Tlereer
Cottrtty v. Eacl*l,f which is the last of the series to which
reference will be marJer-all of these cases, proceecling upon
the grouucl that the construction of a railroacl for travel ancl

trausportrtiou was a public improvement, aud that it rvas

eompetent for the legislature to authorize municipal corpor-
ations to furnish ruatelial aid. for such a work, aud. we have
no doubt that the viet's of tJre eourt were entirely correct.
Like the plececliug, the present ctrse has respeet to a plank-
roadr but we repeat, that rvhere such an improveulent is au-

thorizerl by the legislatule aud. is counected with the muui-
cipality issuing the bonds, the case propelly falls withiu the
same rule. Itfollows that the declaration Tvas suff.cieut, and
that tlte clemurrer slrould have been overruled.

The jurlgment of the Circuit Court is therefore reversecl,

with costs, ancL the eause remand.ecl for further proceeclings,

in couformity with the opinion of this court.

JupeunNT acconDrNcr,v.

CuuunEcs ?r. Tsr Stetn or Mtssount.

l. Untlcr tho form of creating u, qutlificatiou or ottaching a eontlition, tbe
Stutes cannot in efect infliet a punishment'for a past act ryhich was not
puuishablo at the time it was eommittecl.

2, .Deprivotion or Buspension of any civil rights for past coniluct is punish-
ment for sueh contluct.

S, A bill of attsinfler is a legislative act rvhich inflicts punishment without
o jutlieial trial. If the punishuent be Iess than death, thc act is termeil

re 24 Eowaril, 299. f 1 Wallace, 88.
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Syllabus.

a bill of pains and penolties. Within thc meaning of the Constitutiou
bills of attaincler includa bills of pains ani[ penaltios.

4. These bills, though generally dircetecl against individunls by nrmc, may
be clirected ngainst a whole class, ancl they may inflict punishment nb-
solutely, or m&y inflict it'conclitionally.

5. Th'e eluuses of the -second. article of thc constitution of trfissouri (set forth
at length in the st&tement of the case, inJra, pp. 279-281), which require
priests ancl clergymen, in order that thcy mny continue in the exercise

of thcir professions, tnd bc allorvecl to preach and teach, to tnke and.

subscribe an oath that they have not committed certain clesiguateil acts,

sorne of rvhich were at the tirne offences with heavy penalties attaeheil,

and some of rvhich were at the tirne acts innoeent in thenrselves, consti-
tute a bitl of attainder rvithin thc meaning of the provision in the tr'ed-

ernl Constitution prohibiting thc Statps from passing bills of that char-
acter.

6. These clauses presume that the priests rnd. clergymen are guilty of the
acts specified, anrl acljudge thc dcprivation of their right to preach or
teach unless the presunrption be first removed by their expurgatory
oath: they assume the guilt and ailjudgc the punishment conrlitionally.

7. There is no praetical clilferenee bctrveen nssuming thc guilt antl cleclariug
it. The cleprivation is effcctecl with equal certainty in tbc one crse Bs

in the other. Thc legal result is ths samc, on the principle that what
cannot be clone directly cannot be done indirectly.

8. The prohibition of the Constitution was intetrdcd to secure the rights of
tho citizen against deprivtrtion for prst contluct by Iegislative entct-
ment, uncler any form, horvever disguisetl.

9. An ea pastJaclo larv is one which imposes a punishment for an nct rvhich
rvrs not punishable at the time it rvts comnrittccl; or imposes udilitional
punishment to that then prescribed; or changes the rules of evidence
by rvhieh le*"s or diff'ercnt tcstimony is sufficient to convict than was

then requiretl.
L0. The clauses of the second articlo of the eonstitution of Missouri, alreacly

referrecl to, in depriving priests arrcl elergymen of the right to preach
ond teach, impose a penalty for some acts ,whicb ryere innoceut at the
time the.y rvere eommitted, and increase the pcnalty prescribeil for
suclr of the acts specilied as at the time constituteil public offences, nnd,

in bot.h particulars violate the provision of the Fcderal Constitutioa
prohibiting thc passage by thc Stttes of on et postJacCo lnrv. They fur-
ther violate that provision in altering the rules of evidence with respect

to the proof of the acts speciffed-thus in nssunring thc guilt iastead of
the innocence of thc parties; in requiring them to esttblish their inno-
cence, instea<l of requiring the government to pro\re their guilt; autl iu
d.eclaring that their iunocence can be shorrn only in one ry&Jr, by an es-
purgatory oatlt.

11. Although thc prohibition of the Constitution to poss au eo posttaclo law
is aimecl at crimiual cases, it cannot be evaded by giving a eivit forn to
that which is in substance eriminal.
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p$d{}{}F $s ce{g.{T$ ANS $iW$N$}LES

mV SCrt&'{ $-,frfiA$, f*&.${lHI$S, $Y X&'{P}IR$*N,4T'X$}{S
,&N}} T}V TR{NTK$ ENST$TU&,$ENT

'$-$T'Lil 3[ $K[,A&$#S,€A STAT{]Y$IS SHilT${}I\S &S33- &541"1

T"&KE N{}TH{lSl; A$[ ]ega{ $}r'{}e.*s$ tss$ed h-v ar*y ng.'&fe- -sr&}-X whi*tx isseses *m rhc

cag:it*lired, **r"p*rnt* f*u"xxx *f tfue m&mo "$erryr Fx"esta;m &'$*Nct,fl" mpp*arixeg $xl tkc *riginx]
cer{ificste *f $ive birth rsc**:d*d tlm $*pteEmber 11, l$3{}} issues fq}r t&}e singular imtcmr}es}

p$rp$ss *f' asc*xmpEishixxg tPne **re*t tlr swiffiqlts tlf irmp*sl€i*xt *t' d*fut $.1*mclage ts{]{}ffi e{}

Americ*n h-v fuix-th fuy sexm legml $)r$es$s"

Attaci:*d l:*rct*- and inc*rp*r*t*r1 hsrein as i{'1ult3' rcproctuced i* this pr*of xrr trv* iii
c*pies *t tl.re [.*rtificates *f'live hirt]: issu*d c$nteffqroraileilL]s with the events and c*rlditi**s

mem*rializarri thereir"r. Thi:se requir* ryfiedgefsjuelicial n*iice rr*cier tel:ns *litl:* Fed*ral trt"ules *f
jlvid*n**, Rutre 9{}2; Str'l}.}; i\tl"i H}iNl"tCATF:I} rJor:uru*vlts issued ur:der s*;rl b,v a grrvernment.

Tl:* l-rrst *t" the &.v* (2i certified recorcls issucd under State s*al is aEr *ft*:r *l pro${'thst th*

sepsi.are legal *ntity nitmsd "iERRY IlR.ESil.()N h,t{rN}1l.1," rvas q:reatcd *n th* tr3'L da}'*f Ja::uilry"

t1].1i, f;.cirdesn _pr#fls *mdJbr*r narlrxf*s r$ier tl:c recr:rtJed clat* *l'tl:* live birth *f,"'JerT Frestun

lr,{ch'eil," a }1urnan chi jrtr u,h* rvas born in Se}:te$i:et Sfl$*X} itt Bi:r.vie L ur:nt1;, 
't'*xas a*d r*ccrdecJ

as birilr rec*rd # q2q ig it*gis{er,r 2*l$" on th* #*3r u4ger i-ris }iv* d*liv*ry. T'h* R*gister number

rv*r*r*up*n the origi::a1 clate *:{'tr{v* hin}r **cursed i}pF}ear$ tlvi*e *n {}:e *rigi:ral rer:,:rd ra,'hir-'}: lE"ns

rer,ised i:r 1g43 fftr the purp")fi5* *f i:la*ing th* fur+n'rrgr *lziftl nam*:d thsrsin in{.ri *eht t":*nrtag;e in

r,,i*-rtratitlr, *J. th* thittcentlt Ar-ti*Is *f ;\menel*r*nt"

'fhe se**r:d *f the tw* {3} -r:crti{i*rl r**errds iss*ed unrtrer,$tnts se*l is a* s}tereel s*c:r:r:d *{}pY

*f the Llcrtifi** It*cerrd *{'th* same hirth *vent *btaineil ikrr anclt}:e}: p*rp*$* during Axgr.lst *l'2{} }2"

3a-rninarj** gt rhs alter"*d rsc"*rd pr*ciu**d uneler Sti:te seal sh*rv*;r rsference i* Regi*t*r # 2.(}.9- nnt

# :{}8. Atr1 eviclence o{ thc *v*rlts ru.*orrlcr{ on th-f*} S'r'*day *{ "}anuar.v" 1941. and s}ror'vfi q}n the lirst

rec*rd hav* be*n exp6ngf;cl "rim r.;f i:r:ial St*tc r*c*rds in mtier {* *on:ptr--v rvith r*quir*n:*nt tl,ai the

;rltcration rJirected t* t-:* maric b3"f*rler;rl strUute he k*pt. se:cl"tlt.

r\ati*na} r*gistration *f live hirths lvithin the sev*r*} "$tatcs is n*t 311 fiIlllnlerated pt]\\"f,r.

F{*nce. in temns *fjgriscli*ti*n "S'frx$s,- 
*:s#rer$s #re d}fdere f# ffce tkJ/ecf ,9fmfes. nn 194{} in prcparati*n

f *r the c,*nring \&'errld &,'ar I{. C*ngrcss cnacted 'Ihe Alien Registrieli*n Act *t 1S4*, pr*viding t}re

$le&ns for a,&ls#eiss*C registr,r, *i: ,grrafe issueri {l*rti{ii}atcs of Live tr}irth; requiri::g xu*h registratir-rn

ge/o.3re f**t'*e*rfrenff1 &cr#rf*y *f#ie $liere. and f*r miairetai*ing s**refiy $.lf the./ircr *f th* RegistrS"'

see L;nitert States S{atues at tr,c^r"ge. C}mpt*r 43S. H.R. I } 39- Jtme :8, t q40; 54 Stat. il{l7 .- {l?5. See
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aisc, United States Su3:remc L}:urt h,:}ding in.Sacr:krcer v. *'infry $ {,'$n l-€{ir, 3? U.S. 586 ttr 82*):

".F-*tr r*/l russ{grrgfJp.r.{rp{r.&e"a:esrr&r#ggd &J, fdaeJkder#f Cqresd-t:frrd*}c, trfte .t'f*fe"t rffr.d {ke

{:r'rirrffi,s ther**f *re, {}yut, unit*d untlet. tfue s*me sen *reigff tsuth*ril;,- *rcd g*ve rraed by

d/te ,so#se lxtus. ln *ll *{fuer re,rpecf.s, trlte sfclfss, cffs rrgc..gssr}rrfp' jfbflei$Ba sr{d
i wLepg w de ry t q{ g q,E &-gi!.s,eg". " litl:phasi s add sr1.

T'he,,\lie* Registration Act *t- I 941] is tlne ,:t'a pair of statutes enacted ixlcJer the \Var polvers

r.*nfained ix Article I. S*cti*n S. trt lvas *sse*tial t* fuli implententati.*n *f the S*cial Secr.lrity'Act

*f August 14, 1935.4!) $tat" 63S - 648. Fl5r i:per*tiun *f the l*.r,r,s *llrvar" the SSA invokeil the

belliger*nt rights del*gateel &s !v&r pi)lv*t-ti af the tinit*r3 $tates anel *xtencled the same in:[r: t]r*

s*veral Stirtes. See }.Ifur ly*w,*rs Lncfer Jfte {,'rrffsfift.lfr*rt, t?fi{itrrry,4rresl"t Rewnslructittw, rtnd

blititr;r,y Gtr*rnmefft, Willianr Whiti*g" S*tricit*r *f the War f)*parlment dr,lring th* Civil War, Lee

xnd $hepard llublishcrs" l iI?3, Librar."- of C*ngress cCIfltrill No. CIcjf}?35-*5"

The Social Securit,v "rLct had enrolled the sams hiok:gi*atr intbmrati*n of all tll*se in th* r.\'$rlq

larces after tr 935. and i'or others w'h* had enralled v*1un{r$i3}'. The Ali*n Regisirati*n slvepl ier mast

*f the remaitrd*r of Americfijrs br:m in cne *f thc several states, a*ei r*gister*d the bifih *f Jerry

fu{cNeil in particular j*st right rn*nths pri*r to }lis lbrtr{*enth i:i*hdarv*.

VER{FIC"ATI$}i: CIf age and compete nt t* t*stif y, I, Jr:rry Prcst*n fu{cN*il, d* heretry de*ixre

eur<i affinn under penalty r:fperiury that the f*regaing slatement is true and c*rreci.; was pr*p*red b-v

my own hand ficm infomration end larvri in m,v p*ssassion s* help me Gorl.

{ gy*vg *r offi*,e}ffie
{ coumw sF Tr}L$& 0rr$flL4t $n#.

SSffilf$"LS lt, $itSSC&$
f{$TsfiY rusltc effi.Affi SF{A

TtJtSl{ C$t$t?y
csHllt, rxfr, *sl2.3$ts
c#plPt. iis. $ Ie*{f;8?
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c86 SUPBEME..COUET.

.Wr*r,reu, S..BuoxNER, a Crtrapr ort NBw'Yqar aa. Fntmv aam

Varc Lf,en, .Crerznxs otl TEE $n*ru or Jlfi'Anvtres?'

: B1lla ofpichange drawn ig gnettate .of tbe unior,. ptr Porsotrs'Jiving in auothqr

.t 4ep, parukJof the.charactef o[.fo1efga billsraail ought to bc so lreited ia

tf,e'courlt of the United Sfatei-

noi 
"ff.riotioual 

purposes embmeeil.Byihe ferlera[ coostitutioc, the states and ths
, citlZens lhgreof.are Ppflr.uoitea un-a*r. tn'u-rurl.spvercign authority; uoi q9'

veiin*A by tb-esafug iiyt. :In {l other respecti, $p atates.'qre recesrarily

forci'ga iria inaeil.iaeit;riach'6ther. ldsq

THIS case came before the Court fiom the piteuit cpurt

.uf the.Uriited Statgs ior the Ma.rylgnd.'distiicti'' The action

wai,iirstit'uied iu.itre'clrcglt eo.qft; of u'bill of .erehaogg, .

drawp ,on th; '16tti'of'"Maich. 181,9r. b1tlre {ef-enfanq, al
,Battinilir.e, o*'S,tephqn'Dever at Neu Orl.eons, in favg1f 9f
Boservblt.U;Coti gi ordei , of Battimor€i3ind Uf liq indbised, .

A judgmerit was egrifested by .the' defendapis 
'for 

$2r1P0,

sirbject Io the.bpinibn of thb. cburt,rgPon d case stated, 3"*
rrhith preserited ite que'slionr'phetliei the circuit courtbail
juiisdictionln.thE gase- . '"' Tlie defendants obiected to thsiurisdicfipn,-o.n thegroqnd

thirtthe bill was aa-.iilanrd, ahd'not a ftirei,gn'bill'."af en-

chaqge; ild therefor*, tt . ae6r!{ants, and the drarvee Rose-

well L. Cott, Iieihg citizebs gt $fiarylaud, al'lhough the bilt

Was'r,egularly in fh]e bandq of tti! Plaintitr, ds indorseer wllo

is alcitr rrs if" iif.t"ni stait)r..th;'circuid court hadnd cdg-

niiance of. the elaim-.
The. pfovision bf the.act of congreSs .uPqn which' t_lr.? P!*-

tion arise.lr'id in the'L 1t6..sectioq of thb " act to estubliSh the

irrdicial powefs o.f _the €ourts of thp United Stitesr",Ba{sed'

beptembei Z,ethr'l'i89. The words of the Bct are, ''t northall
,oy dittrict'or circuit cbult l;a.ve .'cognizanse 

qf .any suit to

,**oout thi c.ontents. of aqy prbmissory uole, or other chose

in action, in favour of an asi'igqee; uriless a suit mighthave

been yrosecuted'ir'such coLrq to iecover the mi{ coutentsr

it no issignmeut'had been mada;. eryt in cases of foreign
&iIIs of eachange,"
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JANUARY TERM, 1828. 3sg

(EIIiott et al. t.s. Peirsol et:tl.)
Ooutt of Eentucky, har'e authority to take acknorvledgments antl priw
e.taminetions of fimcs u:erts, in ull cases of deeds rnude by thcm and
thcir hrr"sbends. tSS9I

lYhet the law requires io oe done, anil app_car of record, 
-91n 

oply b9 dotre,
and mrrle'to aiDerr. by the record itslifl, or an cxemplificetioir of iu lt
is perfectly iniriraterini, rvhetlrer tlrere be an aeknowledgrnent 9r privy
esiruinrtion in form, or trcf if there be no recotd rnade of tlre prity esa-
rnirmtiorr; for, by ttre esplcss provisions of the lcu', it is -not thc- lhct of
urirry esaminrrtion onh', 

-but tlie recorclitrg of the fact, which mtkcs thc
ileeii effectrral to pn-"iihe estttte of t feniit (nl'E":l, [S4OI.

A rlecd from.Barorz irnrl;faarc, of lnnds ifi the sttte oi Ke-ntrickn esecrtted
to a thTrd persou, by ivhictr thc lantl of tlre;lhre 1v:rs intended to.be cott-
ve-yed for'the nirrrr-oso of a re-conve]'snce-to the husband, ancl tltrrs to

"veit irr him thc'estitc of the rvife ; ri,rs etrdorsed by tltc clerk of lYootl,
ford County Couttr'racknorvledged byJames Hlliottrarrd Serah G. Elliott,
Sefrtcmbcr llth 18l6rt' and u'ascertified as follorrs :-sAttcst, J. ll'liett.
nuj', Jun. Cletkt'* lVrtodforil0utnty, ss. Scptemlter llrft 181$.

rt This leed fi'orn iimes Elliotg and S:rrah G. Elliott fris wit'e, to lJenjamin
Elliottrwas this dayprcducedbefore nre, andachnurvledg.ecl by s:rid iameg
antl sarah to be their act and deed, *tjli; 

fitr"ii3;,]rrffi1"d1fi1.".,,
IIeId, that subseqnent proceedings of the Court of lYoodford Corrntl', by

which the'defeets of the certificate of the clcrk to state the privy exami-
rtrtion ol thefeme, (which, by the larvs of Iientucky, is rrecessaFy trr-
rnakc a convei'anci of the-esirte of afenc uvqt l"S"l;) ryere interiileit1
to be cured upon evidence tlrat the prity esamiuation wcs madeby the
clerls, rvill not supply tbe defcct, or fuivdvuliclity to the tleed. {$40i

If tlre Gourt of a stai,e-had jurisdictionbf a matteg its rlecision 
-would. 

be
conclusivdi but this Corlrt cannot lieltl assent to the proposition, thrt
the jurivlictiorr ofa stnte Court canuot.be ryrestione4 where its proceed-

tff_Y"i3fd1"*Ot 
colla,tertrlll', b';Ibre the Citcrrit Corut of the United

'Wherc a Courfhas jurisrliction, ithas a right to decide a.ry question n'hich
occurs in the cau-se; sn4 rvhetfrer its decision be conect, on o'rherrvise,
its judgments, until rcversed, are regar(lcd as binding in every other
Court. But if it act rvithout authority, its j,14t*"nts and orderc are re-
garded ls nullities. they sre not voicLtlrle, but simply voirl; and form no
bar to a rerrrcdy souglrt in opprisitiorr. to tlremr ry€n prior to a reveEsal.
'fhcy gonttitute no justificatiorr; :rncl ull pesons concernecl in esecutins
s-ucli judgnrcuts, or seutenceE irre cousirlered in lay, as Uespassers-

rr,?tSlrrdictiorr of any corrt, erercising; artthorit-v oyer a subject rnay be
inquircdinu) in eeery other Court, ufien tlre piuceedin.Es of thc former
are-rclied on, arrcl br'ought before 

-the 
lstter by a puty Et"imirrg tlre bc-

nefit'of such urocecdincs. 13401
The jurtirlictiori and'autForit) of'the Cotrrts of Kcntuckf, are rlerivccl

vtiotlyfrom the stutnte law 
-of 

the state. I34Il
The cleik of lYoodford County Court, has no authority to alter the record

of tlre rcknoryledgment of C dced at any time after dte recold is made.
{:i41}

IVRIT of emor to the Circuit Court of Kentucky.
lVilliam Peirsol, and Lydh Peirsol, his rvit'e, Atrq North,

Jarre Nortlr, Sophia North, Elizabeth F. P, Northr ?trd Wit-
VoLf. Tt
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NOB,TON u. SEELBY COIINTY. .425

Syll,abus. .

&nd attorneyts feoe, was.bystipulation to abide the determina'
tion of the Sopreme Court iu the Pr.eseqt case.

Aceorrling to tho decision of the court in the Saita Clara'
caso, the assessment upon which the taxes were levied was ille-
gd, as it embraped itenls not assessable by the Board of Equali-
zation. Of course no peualties for not paying an illegal t ,E
and no attorney's fees charged for the attempt to colleot thenil, '

corild be recovered, and for a like reasou the interest of two'
per cent. a month claimed. corrld. not be demanded. Besides.,

the statuts allorys rro such interest on delinguent taxes whers
property is possessed by tbe delinquent upon rrhich a leqy
couta be marle for them. The collector must, on the thircl Moq-
duy of March of eaah year, ma.ko an affidanit that the ta,xes not

' marked paid on the delinquont list.have not been pa{d, and
that he has been uuable to diqcofer auy prcperty belonging to,
or iu the possession of the penions Uable io pay tho samo,
from which to collect them. ft is only ou such dglinquent'
ta:res that the two per cont. a month interest is bo}lectible.
Siucs this case has been pending ln this-court a decision to
that effect has been made by the Supreme. Courb of the Stete.
Peaph v, Ifiortfi, Pagofaa Coo,st -8. R; Co.r 9 .'W'est Coast E p.
5T4"

IIORTON o. SFI ELBY COIINIY.
,

r&BoE To rEE crBorIT'ooIrET or tsp urtmED BTA'tEs FoB lrEE
wrsrpnlr rrdrnrcry 

toF 
TEr*wrEsEE.

Arguetl tatch 24, 25, l888.-Decliled trday 14 188fi, 
,

llhis court follows the deoisions of the highest eourt of * Siete, in coustnring
the Corrstitution anct lows of the Stet€, uulesg they eonfliet with or im. pai'
the effieacy of some principle of the tr'ederal Coustitution, or of a Fetleral
stsfu0o, or a nrle of eommercial or geberal law.

Ths tlecisious of State eourts on guqstions relating.to the existence of its sub-
ordiueto tribuuals, ed the eligibility and election or appointment of their
olfleers, and tho p&sssge of its laws ere conclusiye upon Bederel oourts.
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+26 OCTOBER'TEBM, 1885.

Statement of I'acts,

tr'ollowing:the ileoisiou, of the highest corut of the Steto of Tennesseo in Popa n
?hifer,8 Eeisirell, 001, aurl other cases, this court hokls that the Boarcl of
Commissioners of Shelby County, orgauizetl ttnder the Aot of March 9, 1887,

had. no lawful existenee; that it vas arr uuauthorizetl ancl illegal bo{ly; that
its membert were usur1lenl of the funetious and powers of the justices of
peace of the couuty; that their actiou in holtling a couuty court was voitl;
aud that tbeir acts.in subscribiug to the stoek of the Mississippi River
Railroad Compauy and issuing bond.s in payment therdor \yerc void.

While acBof * de fantoincumbent of au offiee lanfullyereated bylowand.
exist'ing are often heltl to be bintlittg from reasons of public polioy, the
acts of & person assuming to fil[ antl perform the duties of an office which
does nob etist da jure @\ have no validity whatever in Iaw.

Aa unconstitutidnal act is not a larr; it aoniers no rights; it imposes no du-
ties; it affords no protertion; it ereates no olfice; it is, in tegal contompla-
tion, as inoperativa &sl though it had noyer been passed..

The action of o uinority of the justiees of the pesce oJ the County Court of
S4.tUy County, Teunessee, prtor to May 6, 18?0, ilid uot operate as o rotificn-
tionby the Couuty Courtof tbe previouslyinvalicl subscription of the eounty
to stock in ths Misslssippi Biver Baihoart Company: aud on end after thot
dey, on which the new constitution of Teunesseetook effect, no ratiflestioa
coukl be mado without prerious asserit of three tourths of the votens of the
county.

' This suit 'was brought to euforce peyment of twenty"uine
bonds for S1000 each, issued by the Boarcl of Commissioners
of Shelby County, in paymeut of a subscription by the county
to stock in the Mississippi River Railroad. Company. The form
of the bond appeaxs in the opinion of the court, post p. 434.

On the %ithtr'ebruary, 1867, the Oounty Court of any county
through which thaB railroad. might run, rvas authorizecl to sub-
scribe to its capital stock. Larys of 1866-?, p?ge 181, ch. 48, $ 6; *

* Sec. 8. Bedt furthererwnteil,, Thabthe counry courbof any eountythrough
which the lino of the Mississippi B,iver Eailroad is proposed. tomu, o majority
of .the justices in commissiou at the time eoacurring, mey mako o corporqto
or county subscrlptiou to the capital stock of saicl railroad compouy, of an
amounl not exceeding two thirds of the estimated cosb of gracling the roac .bed,

through tfue corrnty anil preparilg ths same for the iron railq; tho saicl eost
'to 

be veriff,ed by.uhe swoilr stafufient of the presicleut or chief engineor of said.

eompa,ny. Anc[ aftersaid subscription shsll havebeen entered upon ths books
of the raihoad competry, either by the chairman of the eouuty court, or by ony
otber member of tbe eourt appointeil thorefor, tho court shsll prreeecl rvitbout
firrther refereucs or delap to levy ou &ssoss'mont on all ttro taxnble property
within the couut5 sufficieut to p*y saitl subscription ; ourl'tho ssmo shsll be
pu1'able in three equal annu^sl instalments, commeuciug with tlro fiscal yoa,r in
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1824.
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Olborfi
%

Ir. 8. Bank

CASES IN THE SUPBEME COURT

own estates ; in the exercise of varioua powofs,
they have taken jurisdiction over crimes which tho
Stato Iaws took oognizance of; and all this, being
within the range of their discretion, is aloof from
judidal control, -while unaffectedly exercisod for
the purposes of the constitution. Nor, indeod, ie

thero much to be alarmed at in it, rvhile ths sams
people who govern the States, uon, whore they
will, control the Legislature of the United Stotes.

Yet, certainly, there is one limit to tbis bhain of
implied powdrs, which. must lie boyond the reuch
of legislative discretion. No one branoh , of the
general goi'ernment can new model the constitu-
tioual structure of the othen

Much stress rtras laid, in the argument, upon tho
neoessity of grving co-ordinato extent to tho sevo-

ral departmente of e governmeni ; but it waq alto-
gether unnOsesssry to brlng thie consideration into
t&o'present case. As o ground of policy, this is
not itg proper place ; and uE a ground of construc-
tion, it nrust be needless, when applied to a colr.
stitution in rvhich the judicial'porver so vely far
trauecends both the others, in ite aoknowledged
Iimits.

Thp principle is, that oyery government should
possess the means of protecting itself ; that is, of
con'struing and enforcing its own laws. But
tbis is not the half of the extent of the judioiul
power of the Union. 

'Its 
most interesting pro-

'vince, is to enforce the egual administraliorr of
Iaws, and syetems of laws, over which thc legis-
Iative power can exercise no control. And ttrus,

tle judicial posrer rs distributed into the two
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t)E. TIIE Ut\tTED Sl'A'l'liS. u9r

ulasses : ,l. That whiclr is dcfined by thc circtrltl- IB'J'I.

Btence*'of ttre case ; and, "). 'I'hut rvhich dcpcrrds '*ilur}*
Upgn the circulnst&Ilces of tlte persun. Orr tlrc lirst, Y.

I havg endeavouretl tg sl,o*v, tlrat, the erttl i** otle' u' $' llartk'

quately eftbcted lry the provisions of tlrc 1l5th sec-

tion of the Jutliciary Act, and, practically, cun be

exercised in no other rv&y. Bu[ rvitlr regard to
the second class, the argurnent turtts against thc
Urrited State*q; and every reason that may be ur-
ged in farour of eking out tlte jurisdiction in tlre
firgt class of cases, reacts forcibly to conline the
jurisdiction strictly rvithin its constitutionul liurits,
as ts the seeond class. lYhen rhe alien, or the

eitizen of ariother State, or the grattts of another

State, are iarplicated, the State Courta open tlreir
tribunals to the judicisry of the United Stutes, and

recognise their polver ad eq-ordinato' Their citi-
uens, theif territory, their lutt's, all are subjected

to a powet quite foreign to the States, end judicial

trrorver is literally poured out uilon the Courts of
tle Union, rvithout stiut'

How intercstirrg, then, is it to the Statqs, that

Se nupber of those pcrsotts rvho claim the privi-
l"g" of coming inlo the Courts of the Uuited
states slrould be strictly limited I Caseq since
r$"y arise out of larvs, r3ac. of thc United States,

muEf.be .very limited in number ; but 1ecr.r'on8 may

h{ipg'intg ure .Courts of tlr,e United States any
questiou .and evety question, attd, if this larv be

sgrreqtly construed, for any, the very smallest PCs-
sible qtugunt.

Ent if tlre plain dicteies of oqr senses be relied
o[; what statc of facts have rye exhibited here I

Vor,. fX. r 13
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C,ISES L\ TIIE SUPREIIE, COUR'I

Ilaking a person, makes a case; and thus, B govern-
ment *o[i,:h urnnot exercige jurisdiction unlegi, 0n
alien or citizen of anotht,r Sttrte be a pftrty, makos,

a party wlrir:h is neitlrer alien nor citizen, ond
then cluims jrrrisrliction becnuse it lras made, u
ease. lf this be true, rvlry not makb every citiron
a corporatiort sole, ond thus bring thern all into
the Courts of the . United Stutes gtro ndrms?
Nuy, it is still lvorse, for there is not only on eva-
sion of tlre constitution implied in this doctrine,
but a positive polver to violate it. Supposo BYe'

ry individuat of this corporation rvere citizens o[
Olrio, or, as applicable to the otlrer case, were citi-
zens of Georgia, the United States coutd nor git'e
auy one of tlrem, iurlividually, tlre right to suo o

citizen of the sume State irr the Courts of ths
Uriited States; then, on rvhat principlo could tlrat
right be comrnunir:nted to thenr in a bodyl But
the question is equally unalrslverable, if any singlo
member of the corporation is of the soms Stato
with the defendant, as has been repeatodly sd-
judged.

One of the eounsel who ar gued this causo in
bebalf of the Bank, has denominated it a bundlc
of faculties. This is veri true ; but those facul-
ties qre substituted for tlre organization of o DB-

tural person ; and it is perfeotly certain, that rvhen
it comes into this Court, it nrust bo treuted us B

person. It is altogether inadmissiblo, to rofine
away the principles of jurisprudence, Ho as to con-
sider. it in any other light tban that of a porsotr.
As such, it sues out a writ, declaresr'pleads, takes
judgment, and levies au extiorition. trfit is not a
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Ui" TIIE UliITtiD STr\'If,S.

I)erson, it has no stanrliug in tlris Corrrt; it nlust,
tlrereforc, abandon this suit, or lre sulrjeeted to
personal di..alrilities. Gentlcrrell ltrtvera ri.glrt to
take what ground here they please, to sustirirr this
action ; but it is perfeetly clear to rne, that the act
of Congress was intended to vest this right n.s a

personal right, or not at all. Let any one loolt
through this act, and. notiee the unrestricted Inti-
tude that has beenrfl.s.sumed in vesl.ing the right to
sue both lry antl against this Bank, and he rvill see,

that either tlrere is no general right to sue given
in the seventh seetion, now relied on, or thrt it is
givcn unrler the general porver granted to pass all
laws necessary to carry the powers of the general
government into execution. The proviso to the
17th section is arernarkable proof of this. It puts
the limits of judicial power altogether out of view.
If Congress, in legislating on this srrbject, did in-
tend such a grant us is here contended for, it must
be presumed that they did not'advert to the con-
sideration, that granting to an individual a right
to sue, was enlarging the jurisdiction of the Court.
It never can .be .upposed, tlrat they rneant to as-
sume the power of adding to the number of per-
sons who nright eonstitutionally become suitors in
the Courts of the Uuited States. But every diffi-
culty vanishes, rvhen we limit the meaning of the
Ianguage of the act, by a reference to the con-
texl. In fact, a general porver to bring actione in
the Courts of the United States, is so peculiarly
and explicitly personal on the face of the eonsti-
tution, that it is irard to perceive how Congreso
sould have for a momeut lost sight of the restric-

iJgt

I tJ3.l.

0rborn
Y.

U.-S. Barrli.
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U. S.llatrk.

OASIiS IN 'I'I-IE SUI'RIitrlE COUITT

tions rnrposcd, in this respect, upon the ludicial
potyer.

Nor had thc Bank any idea tlrat this polvor was

vestr:d in it, upon thc grounrl tlrnt every possible
cirse in rvhich it miglrt be involvetl . in litigatign,
cilrnc u'ithin tlte constitutional dcfiriition of aasos

arising uudcr larvs, &c. of thc United Statcs. In
its irycnlrorrts, tho.se on rvhich it claims jurisdic-
tion, ir simply tukos trvo grotrnds : 1. 'fhat, it wus

irrcorporated by an act of Oongross ; 2. I'hat tlrg
right to suc lvas givcn it by an act of Congross,
But there is no &verment, lhat the cause of actiort
Tr€r.\ a case arising undcr a lalv of thc Unitcd Stater.
It well hnew, tlrat it was,s case emplratically Bri-
sing gut of an act of the. Stato of O}io, oporrting
upon thc domicll of the Bank, rvltich, although
purclrased in right of an cxistcnce tnotaphysically
given it by Congress, wa$ aequired and treld ao-

cording to the larvs of Ohio, acting upon its own
territory. Technically, tlrese averments covsr
only lrvo grourrds ; they affirm, l. That the Bank,
being incorporated by Congress, had, therefors, tr

right to sue i 2. That being incorporatod, and hs-
ving the right to sue conferred upon it by an act
sf Congness, tlrerefore, it could maintain tbis eo-
tion, But yet neither, nor both of these, could
give the right, unless in one of 

'tlre 
cases defined

rr the constitution, which case is not the subjeoti

of an ayerrnent. I rvould not willingly plnco tlre'

case oo the ground of mere techniqality; ,and,

therefore, only make the obcerration to show, that
the ground assumed in argumont, is {lD sftbr-
thoughS, I believe that, until.this orgtlmetrtr.the

.-,
o. IWExhibit N Case No.
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BRUSHABER u. UNION PAC. R. R. 11

240 U. S. OPinion of the Court.

ever, that the confusion is not inherent, but rather arises

from the conclusion that the Sixteenth Amendment pro-

vides for a hitherto unknown power of taxation, that is, a

power to levy an income ta:r which although direct should

not be subject to the regulation of apportionment eppli-

cable to all other direct taxes, And the far-reaching effect

of this erroneous assumption will be made clear by general-

izing the .many contentions advanced in argument to
supporb it, a,s follows: (a) The Amendment authorizes

only a par.ticular character of direct tax without apportion-
-ment, and therefore if a tax is levied under its assumed au-

thority which does not partake of the characteristics

exacted by the Amendmerit, it is outside of the Amend-

ment and is void &s a direct tax in the general constitu-

tional sense becau3e not apportioned. (b) As the Amend-

ment authorizes a tax only upon ineomes "from whatever

source derived," the exclusion from taxation of some in-
colne of designated'persons and classes is not authorized

and hence the constitutionality of the law must be tested

by the general provisions of the Constitution &s to taxa-

tion, and thus agaln the tax is void for want of apportion-

ment. (c) As the right to tax "incomes from fuhatever

Souree derived" for whieh the Amendment provides must

be considered as exa,eting intrinsic uniforinity, therefore

no tax comes under the authority of the Amendment not

conforming to such standard, and hence all the provisions

of the assailed statute must once more be tested solely

under the general and pre6xisting provisions of the Con-

stitution, causing-the statute again to be void in the ab-

sence of apportionment, (d) AS the power confemed by
the Amendment is new and prospective, the attempt in
the statute to make its provisions retroactively apply is

' void because so far as the retroactive period is concerned,

it is governed by the preExisting constitutional require-

ment as to aPPortionment
But it clearly results that the proposition and the con-
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OCIIOBER TERM, 1915.

Opinion of the Court. 240 U. S.

tentions under it, if acceded to, would cause one provision
of the Constitution to destroy another; that is, they would
result in bringing the provisions of the Amendment ex-
empting a direct, tax from apportiorynent into irreconcil-
able conflict with the general requirement that all direct
taxes be apportioned. Moreover, the tax .authorized
by the Amendment, being direct, would not come under
the rule of uniformity applicable under the'Constitutiori
to other than direct taxes, and thus it woulcl come to pass

tha-t the result of the Amendment would be to authorize
a particular direct tax not subject either to apportrion-
ment or to the rule of geographical uniformity, thus giv-
ing power to impose a different tax in one State or States
than w&s levied in another State or States. This result
instead of .simplifying the situation and making clear the
limitations on the taxing power, which obviously the
Amendment must trave been intended to a,ccomplish,
would create radical .and destrubtive changcs in our con-
stitutional system and multiply cbnfusion.

But let us by a demonstration of 'the error of the funda-
mental proposition as tb the significance of the Amendment
dispel the confusion ndcessarily arising fiom the arguments
deduced from it. Before' coming, -however, to the text
of the Amendment, to the end that its significance maj'
be determined in the light of the previous legislative and
judicial history of the dubject with which the Amendment
is coneerned and with a knowledge of the conditions $rhich
presumptively led up to its adoption and hence of the
purpose it was intended to accomplish, we make a brief
statement on those subjects,

That the authority conferred upon Congress bV $ 8 of
Article I " to lay and collect taxes, duties, imposts and
excises " is exhaustive and enrbraces every eoneeivable
power of taxation has never been questioned, or, if it has,
has been so often authoritatively declared as to render it
necessary only to state the doctrine. And it has also never

12

Exhibit No. Case No-





/ft,@
WAR POWERS

UNDEB ?EE

CONSTITUTIOI{ OF THE UNITED STATES.

Mrr,rtanY Annnsts,

RrcoxsrRUCTroN, aND Mtr,ttany GovnnNuENT.

ILBO, UOW FrRET PUBLItEEDt

WA.B, CLAIMS OF ATIEI{S.

WTTET NO TE S
OX THE

AOTS OP TEE EXEOUTTVE AI{D LEOISLATTVE DEPASTUEITS

DTTEBINE OITtrt CNI T, a TATI,

AND A COI.LBCTIOI OT'

CASES DECIDED IN THE NATIONAT COURTS.

Br WILLIAIII \YBITING.
lt

FOBTY-TEIND EDITION.

BOSTON:
LEE AND SHEPARD, PUBLISHERS.

NE'W' YOELIi:
LEE, STIEPARD AND DILLINGTIAM.

Exhibit No, q

Zr4g

18 71.
Case No.



PBBFACB.

roulal not determine the question as to the right to emancipate,

Iiberstg or to change the relation to their masters of slavee nou

lioirqr' nor the question as to the right of aboliehiog elavery, iu

the sense in which thie expreeaiou is ueed when it signifies

the Iiberation of pemons now held as elaveq from the operation

of slave lawe; while these laws are gtill left to act on other per.

e<)ns who may be hereafter recluced to slavery uuder them.

It is uot d,enied that the powert given to the varioue depart.

ments of goverament are in geuerul limited and defined. ; nor ie

it to be forgotten that s the powert not delegated to the United
States by the constitution, nor prohibiteil by it to the Stateq are

reserved to the States reapectiveln or to the people.D (Const.

Amendment, Art X.) But the powers claimed, for the President

aud for Congresg in this essan are believecl to be delegatetl to
them respectively untler the oonstitution, expreasly or by necer

oary implicatiou.
The learued reader will aleo notice, that the positione taken in

thir pamphlet do not depend upon the adoptiou of the moet liberal

cougtruction ofthe constitution, Art. f. Sect. 8, Cl.lrwhich is deemed

by e-ir.ent statesmen to contaiu s distiuct5 substantive power to
paso all laws which Congress shall judge exped,ient 33 to groaidafor
tu conmon dnfmu and gmeral wQfareJ' This construction was

helcl to be the tnre one by many of the original framers of the

constitutiou ancl their aesociates ; among them was George Mason

of Yirginiq who opposecl the adoption of the constitution in the

Yiqginia convention, because, among other reasonq he considered

that the true construction. (See Elliott's Debateq vol. ii. 927 1828.)

Tbomas Jefergon Eays, (Jetrerson's Correspoudeuce, vol. io. p. 800r)

that thig aloctrine was maintained by the Fedpral,ists as a party,
rhile the opposite doctrine was maintainecl by the Bepublicang

re a party.r Yet it is.true that eeveral f,'etleralists dial not adopt
e ElHdgc Ocrr7, of [eurcburettr, fouuded hh chtef objestlorr to the Constltutlou

ol tihe groundr, l. Tbet tlre lcg:lrtaturr hrd power to mahe rhat lawe tbey mlght pleuo
to cdl DGcG..rry and proper; 2. To raho arrnler and money wlthout ltmlt; 3. To eetabllrh
trlhndr rlthoutJurle. Otber objestlonr be could ralve. There ho could not. Gerry,
Gov. Xuon sd Edosd Brodolph, Jr., of Ylrgtnbrdtd uotvoto for ths rdoptlou of the
Cortltntba.
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18 pIrBLIc .ugE oF pBIvATE pBopEBTy.

Suppose a bridge, owned by * private corporotion,
to be so located &s to endanger our forts upon the
banks of a river. To demolish that bridge for mili-
tary purposes, would be to sppropriate it to Pub-
lic use. To ro,?,e private buildings in a city, for
the purpose of preventing o general conflagration,
would be to epply them to public use. To de-

stroy arms, or other munitions of war, belongiog
to private persons, in order to prevent their fall-
irg into possession of the enemy, would be to
devote ttrem to publie use. Congress has power,
within certain limits, to pass laws providing for the
common defence and generel welfare, under Art. I.
Sect 8 of the constitution ; and whenever, in their
judgment, the common defence or general welfare, in
a, case of public necessity, requires thern to authorize
the a,ppropriation of private property to public use,

whether that use be the employment or d'estruction of
the property taken, they have the right to pass such
laws for that purpose ; and whatever is done with it is
a publie use thereo{, and entitles the owner to just com-

pensation.

ALL Kr!{Ds otr' pnopEBry, ,"J*rrr;r;;. sr.a.vr:b, uay BE so AppRo-

There is no restriction as to the kind or eharacter
of private property which may be larvfully thus appro-

priated, whether it be real estate, personal estate, rights
in action or in possession, claims for mon€y, or for labor
and service. Thus the obligations of minor children to
their parents, of a,pprentices to their masters, and of
other persons owing labor and service to their masters,

t See the rusolutlonr and tbe roendmentr of tbe oonrfftutlou ptupored by Congtesl
on tbe eu$act of elavery e short tlme before thlr emay waa wrltteu Notc, p. t3L 8oc
aho Note to the I'orty-tbltd Edltlon, on t' Slaveryr" p. 3{fl.
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PUBttC USE OF PRTVATE PROPF;RTY. 19

may lawfully be token for .public use, or discharged
and destroyed, for public benefit, by authority of an act
of Congress, with the proviso that jtrst eompen.sation

shall be allorved to the parent or m&ster. Our gov-
ernment, by treaty, discharged the claims of its own
citizens against France, nnd thus applied, their private
property to public use. At a later date the United
States discharged the claims of certain slave own-
ers to labor and service, whose slaves had been
carried ewoy by the British, contr&ry to their
treaty stipulations. In both cases indemnity was

promised by our government to the owners; and in
caBe of the slave masters it was actually paid. By
abolishing slavery in the District of Columbia, that
which was considered for the purposes of the act as

private property was appropriated to public use, with
jurt compensation to the owners ; Congress, in this
instance, having the right to pa,ss the act &s a local,
municipal law; but the compensation w&s from the
treasury of the United States.

During the present rebellion, many minors, eppren-
ticeq and slaves have been relieved from obligation to
their parents and masters, the claim for their services
having been Bppropriated to public trce, by ernploying
them in the military service of the country.

That Congress should have pwtr to appropriate eaery

&acnption of private property for public benefit in time
of war, results from the drfy imposed on it by the
constitution to poss laws * providing for the common
defence and general \trelfare."

Suppoae that a large number of a,pprentices desired
to join the amy aB volunteers in time of sorest need,
but were restrained from flo doing onl,y by reason of
their owing labor and seryice to their ernployers, rryho

E:.:B"ribitNo.7_ ,-
s.Pg
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IIIJTABY GOYEB}IilENT. 277

when in actual seryice in tirie of war, anil is a, branch
of the power to erect and maintain military govern.
ments.

Military courts &re & usual and essential po.t of the
machinery of military government; the right to insti-
tute the one necessorily implies the right to organize
the other. Courts martial have jurisdiction over ol:
fences not declared punishable by any Iaw of Congress,
and persons otrt of the reach of any but military pro-
cesg.

IIow far it may be within the province of Congress to
control the operations of wor courts instituted by the
President, need not be here discussed.

As has been said, one class of courts of wa,r may be
instituted by Iaws of Congress, and another clase may
be created by the President Both are under his corr-
trol as military chief of the forces, while at the s&me
time he is bound to execute the lawg of the land.
The right of the Commander-in-Chiefi as well a,s

that of Congress, to create military tribunals, has

been eanctioned by meny decisions of the Supreme
Court of the United States.*

DO OOUBTS OF WAB DXEBCISE JUDICIAL TOWEB I

As the proceedings of war courts in Bome respects

resemble those of courts of law, it has been ques'

tioned whether they exercise eny part of the judicial
power of the United States which is vested by the
Constitution (Art. IIf., Sect 1) in s one Supreme

Court and in such inferior courts as the Congress

may from time to time ordain and establish." It
has been decided by the Supreme Court of the

United States, that military tribunals exercise no part
. qSe rutborltler lo the APPendlr.
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278 ilILITABY GOVEB}IUENT.

of the judbial power, but only a portion of the mili.
tary power of the Executive. And it has also been
deternrined that the sentenees or other lawful proceed-
ings of courts martial of the United States are not the
subject of appeal or revision in eny judicial courts of
the States or of the United States,*

ItrOgLD JUDICIAL COURTS BE I'SEFUL A8 WAB COUNM ?

If it be said that judicial courts ought to employed
for the administration of the laws of waq in order there-
by to preserTe the safeguards of civil liberty, the
mswer is that the whole systern of judicial courts
would be worlse than useless in armies moving from
plaee to place. Their. organization is incompatible with
tbe administration of military rights and remedies, by
reason of local jurisdiction, jury trials, territorial limi.
tations of process, and slowness of procedure, to say
nothing of the inexperience of learned jurists in rnili-
tary affairs.

. Yallond{gllr;lt'e &tc (Appeudk, 681); Drflu v. Emutr 20 lfor. 8l' 88 (Appeo-
dlxr 620).

Ece Notes to Forty-thlrd Edltloa. Optnloa dellvcrrd by Xr. Justlo Drvb tr .E Wte
.edilHgan; and remarlr on thlr deolelon, AppcndL:,100, ffm.
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caoeo before ug in which the eapture oecurred before the lSth of July, 1861,
for breach of blockade, or ar enemies' property, are illegd and void, sud
that the deerees of condemnation ghoulcl be reversed and the vessel and
6itr ttfiJt*iugtice 

Texny, ur. Jusrice cernox, anrt Mr. Justico
Cr,rroru, ooncurred in the Disrenting Opinion of Mr. Justice Ngt soN.

From the foregoing opinion of the judges who digsented from the opin-
ion of the majority of the Court, it will be seen that the Court r*'ere wwni-
mouE on seveio,l gteat questions treated of in the preeeding work. The
judges all agree iu considering a civil roar (with ull the eon*sequarces to the
icsiilcnts of the seeding Stqles of a public teritorial war) to have exieted
cince thc ad of July l&lh, 1861, and sft?I to wist. The question on whicb
the judges differed was, whether the rebellion waE or waC uot a civil terri-
torial var prim ta thiE Acl oJ'Congrew,

Among ihe points thua iuthor{totively settled by agreement of all the
judges, 6rc [hsgs ; 

-- 1. Sr'nce July l3th, 1861, there has exigted between the United States
and the Confed-erate Statee a eiril, ttritorial war.

2. That the United States, since that time, hare fidl belligrent righls
against all pertons reddhrg i.n the rebellious dr"slrrcf.e.-8. Th"t i'hether the inh"abitants of the rebellioue d,istriets are guiltv or
innoeent, loyal or disloyal, gueh persons are, in the eye of the latv, belligr-
ent anenier, and thq and, their propoty are rubject to thc laws oJ' war.
t' The laws of war, whether the u ar bc civil or inlq genles. couverts ercr!
eitizen of the hostile State into a public an(m!t and treats hiur aeeordingly,
whatcver mav have been his nrevious conduct.'

4. .lll theiiqht.t of uar ro.i *"y fu larfrilly antl cuutitutionatly erercised
against all the inhabitanlc of the siceded States."Th. followilg ertract from the same opinion shows wh"t some of there
bdligrail rights rr€: -" The legal consequenceE reEulting from a etate of war between two
countries, a"t this day, are well uncleritood, and will be fouud described in
everJr approved work on the subject of international law. The people of
the ivd'countrieg immediately becomc anemia of each other-; 

'all'inter-
coursc, commereial or otheruise. between them uiaw1fiil.; all contraets
existing at the commeneement of the wu ru*patdtdand all made durinlT its
aistenic utterly ooid. The insurance of enemiet' property, th-e rlrurti-ng-of
bills of exchange or nurchase in the enemy'n country, the remission of hills
or tuoney to it,ire illlgd and void. Exisiing partni,rohips betwccu citizcns
or eubje'cts of tbe two countries a,re dissoll'ed, and in fihe, rnfa'dietion of
lrud.e and, intet'course, direct or htdirefi, ie absolute ond complele bv the
mere forec anil cfied of war itself. ill thc propoty o{ the _people oJ thc
lwo eounlria, on land or sea, is suhject to cupture and eonlfiscalion by thc.
adoerce parl!t ss enanies' propcrty, u'ith certaih gunlifications us it respects
propertf on-iand. (8 Crine6, 1ff, Broun',rs. Uhited Sfafr.r.) All trialics
brtir^' thc bellioqkt narlies ori annulled. Tbe polls of ihe respective
countaies may b6 blocliaded, nnd letlers of morqtti and reprieal granted
aa rights of iar, and tbe law of prize, aC defined by the low of nations,
co."". into full and complete opeiation, resulting from maritime eaptures
wrc belli. lVar also effecte a change in the mulual relatiotts tl' ull Slates
or countries, not directly, us in caee of belligerents, but immediately and
indireetlv. thoush ther iake no Dart in the eonteet, hut remnin neutrhl.

" The "Sru"t ind p"ir"ding ehinge in the condition of R countn' , and in
thc relations of all-her citizirts ancl w,bjerls, eltenrul qtd inleraal, from a

date of peace-, ie the immediate effeet and result of a gtBte of war."
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r84 SUPEEIIIi COUBI.
Cross et aI. u. Ifsrrison.

ther authoi'ity.than that the existing government must neeessa-
rily conirrrusuntil some other is organized to take its plaee, for
I have been left without any definite instructions in reference
to the existine state of affaiis. But the r:alamities and disor-
ders which'w;uld surely follorv thc absolute withfuat'al of evetr
a show of authoritj', impose on me, in my opinionr tle impera'
tive duty to pursue the course I have indielted, until the arri-
val of dlspatbhes from Washington (which I hope are already
on their *ry) relative to the Srgauization of a_ _regular civil
governmgnt.-'In the mean time,-howevel should the people
Iefuse to obey the existing authorities, or the merchants reluse
to pay any 

-duties, my force is inadecluate to compel obedi'
gncg."

On 'the 3d of September, 1848, Governor i\fason appointed
Edward H. Harrison temporary eollecfol of ,the port of San
Hranciseo, with a salary of t'wo thousand. dollars per annum,
provi'ded that so much-rvas collestcd ov€ir and above the B.E-

penses of the eustom-hou$e,- In order further to illustrate the view which was talien by the
Executive branch of the government, of tbe existing eondition
of ihings in California, it-is proper to insert an extract from a
despatci wriiten by IvIr. gudhaian, Secrel;ary of State, to [Ir.
Voirhees, on the ?[h of October, L848. ft is'as follo*'s:

't The President, in his annual message, at the coffirrercCI.
ment of tbe next session, vrill recommend all these great rr€&-
sures. to Con.qress in the sLrongest terms, and, rvill use eYely
effoiq consistJnt n'ith his duty, io insure treir accomplishmeni.

te In the mean time, the condition of the people of California
is artomalous, and rvill require, on their p-art, the exercise of
grdat prudence and diseretion. By the eonr:lusion of the teaty
of Peacb, the military goveinment rvhieh was established over
them under'the lau's of rvar, as recognieed by the practiee ef
all eivilized nations, has ceased to derive ils authority from this
souree of power. But is there, for this reason, no gol,ernment
in California ? Are life, liberbSr, and prope rty under the-protec-
tion. of no existing autlrorities ? This would bg a singular phe-
nomenon in the faee of the world, and esllecially arnong Ame-
rican citizens, distinguished as they are above all other people
for their lav,r-abidirrg character. Fortunatelyl they are not re-
dirced. to this sad eo:ndition. The terminatibn of the war left
an existing government, a gcryernment de facto, in full operatioq
and. this will continue, rvith the presumed eonsent of the peo-
ple, until Congress shall provide for them'a territorial govern-
ment. The sreat larv of necessitv iustifies this eonclusion.
fhe eonsent Ef tn" putipl" is irresis'tidly irrferred from the fact
that no civilized corirmirrdty eould posiiU.g desire to abrogate
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DIICETIBER TERnI, 1 858. 185

Cross ot aI. a. Harrisoa.

an csistirrg governrnent, rvhen the alternative presentecl rvould
bc 1o place tiremselves in a state of 'anarchy, beyond the protec-
tion ot' all law-sr and reduce them to the unhappy necessity of
:rubmitting to the dominion of the strongest.

(( I'his foverum ent de focto rvill, of course, esercise no porver
inconsistent with the provisions of the Constitution of the United
States, rvhich is the supreme larv of the land. For this reason
no irnport duties can-be levied in Californic or1 articles the
grorvth, produce, or lnauufacture of the United Siates, as no
*[uch d[fies cur, 

'b* 
irnposed, in any otlrer part of our Uuion on

the produetions of California. Nor can ttew duties be charged
in Calit'ornia upon sueh lbreign productious as have already paid
<Iuties in auy of our ports of entry, lbr the obvious reason that
California iS s'ithin fh, tonitory "oi ttru United States. I shall
not enlarge upon this subject, horvever, as the Secretary of the
Treasury-rvill perform that duty " ,

At the sarne time, despatch€s rvt--re issued by the 'War and
Treasury Departments to their respective officers, of similar im-
port to fhe above. ilIr. '[,Yalker, the Seeretary of the Treasury,
after providing for the reeiprocal admisrion of goods rrhich weie
the growth, rtc.1 of California and the United Statesrfree of duty,
into-the ports of each, thus provided for the case under considei-
ation, so'as to prote*d thu rd*uno*: '3 Third. Although the Con-
stitution of tlre United States extends to California, and Con-
gress have recognized it by larv as a Fart of the llnion, andJegis-
Iated for it as such, yetit is not brought bylarvrvithin thelimits
of any collectlon dishict, nor has Congress authorized the ap
pointment of any officers to collect the revenue aceruing on the
irnport of foreieri dutiable goods iuto that ten'itory. Under these
ciriumstaneesialthough th"is departmerrt may b"e trnable to col-
Iect the duties aecruirqg on importations from foreign eouufoies
into California, yet, if foreigu dutiable goods should be intro-
duced there, and shipped thence to any port or plaee oJ the United
States, thef v'itl bd iubject to duty,-ai also tb aH the penalties
pre.scribed by lau' s.hen such iurl>ertation ilatJegpted s'itltotrt
ihe payrrleni of duties. R. J. lYer,rnn,

Secret*ry of ttrc Treasury."

llFhen these papers reached California, some {onbt lvas er}-
tertained rvhetlrel br not the reveuue larvs would be enforccd,
ancl applieation wa$ made to Commodore Jones, then command-
ing the naval tbrces in the Paeific, to kuou' rt'hether. he rvoulcl
usE the tbrces uuder his command to aid the collector in seizing
and couliscating goods, &c.1 to rvhich the eommodore replied,
that he rvould sb Emplov the force under his commattd'

Ou the 23d of Februdrry, 18+9, Cross, Hobson!. aud Company-
l5*
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. IIAMILTON U. KENTUCKY DISTITLERIES CO. 149

146. fugument for Appellee in No. 589.

140 U. S, S45, 554; Fertil;i,aing Co. v. Hyd,e Pork,97 U. S.

659, 667; Mattcr of Heff, 197 U. S. 488, 505; Hammnr v.
Dagmhart, 247 If. S. 25t, 275476:, Ke.llnr v. Unitcd,

Saafus, 213 U. S. 138, L44, 148.

In order to guard and promote the health, welfare and

efficiency of the men composing the army and n&Iry, and

to increase the efficiency of the workers in the prodUction

, of a,mls, munitions, ihips, food and clothing for them,

Congress has the right temporarily to regulate the sale of

liquor, snd, if reasonably necessary to accomplish such

objects, to forbid its s&le. McKinl,eA v. Unitnd Statns,

z4g LJ. S. 397, 399 ; Selnctiae Draft Lwt cases, ?45 u. s.

366; Sch,enck.v. TJnitnd Stntns,249IJ, S. 47, 52; Crrancawl,

v. TJnitad Statns, 258 Fed. Rep. 25;Unitnd Statr€s v. Casey,

247 Fed. Rep. 362; Pa,ppens v. unitBd states, 252 Fpd.

Rep. 55. But the exercise of this power, like all others, is

subject to the Fifth Amendment. En pa,rte Milliqan, 4

wall.' 2; Johnson v. Jones,44 lllinois, L42; Monongahela

Nau. Co. v, tlnitnd Statns, 148 U. S. 312, 336; McCray v.
Tlnitnd, States,l95 U. S, 27, 61. It necessarily follows that
if, in'the exercise of the war power, private property is
taken, the owner thereof is entitled to just compensation

therefcrr.
Whisky is property a,nd when taken for public use is

entitled to the protection of the Fifth A.mendment.

Leisy v. Hardin, 135 If. S. 100, 110; Wgnnharnerv. Peopln,

13 N. Y. 378, 383, 384; cornmarwsealth v. campberl, 133

Kentucky, 50; Barber v. Commonwealth, 182 Kentucky,
200; Commanuteallh v. Kentucky Di*tilWins & Wwehouse

Co.,143 KentuckY, 31+.

The War-Time Prohibition Act takes appellee's private
property for public use, but makes no provision for iust
compensation to the owner. Therefore, the act is uncon-

stitutional. The act prohibits appellee from either selling

the whisky which it, has in its own possession fully tax
p&id, or obtaining possession of its property which is in
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Dec, 1871,] Ulrmop SrarEs a. Busspr,L.

Opinion of the coutt.

authori zed. by coutract with the government." That case

was a temporaty occupatlon of real property by the Quar-
termaster's Departm.ent, under a lease which was held to be
iuvalicl.

Jllessrs. W*d, &oW, Clarke, and Corwine, eontr&, 
-

Mu, Justice CtIE I'OBD rlelivered the opinion of the court.*
Private property, the Constitution provides, shall not be

taken for public use without just compensation, and it is
clear that there'are few safeguards ordainetl in the funda-
mental Iaw against oppression aud. tbe exercise of arbitrary
power of more arrcient origiu or of grcater value to the citi-
zet, as the provisiou for compeusation, except in certain
extreme cAses, is a conditiou precedent annexecl to the right
of the government to cleprive the owner of his property
without his consent.f Extraot'dinary aud unforeseen occa-
sious arise, however, heyoud all doubt, in cases of extreme
necessity iu time of wau or of immediate and impending
public danger, in which private property may be impressed
into the public service, gr may be seized aud appropriated
to the pulllic use, or may eveu be destroyed without the cou-
seut of the owner. Unquestionably sueh extrenre cases may
arise, as where the property takeu is imperatively necessary
iu time of war to construct defences for the preservation of
a uilitary post at the momeut of au impeuding attaek by
the enemy, or for food or medicine for a sick and. famishiug

+rmy utterly destitute and without other means of such sup-
plies, or to transpor0 tloops, munitions of war, or clothirg
to reinforce or supply an army in a dietant field, where the
necessity fbr such reinforcement or supplies is extreme and
iruperative, to enable those iu cornmand of the post to main-
taiu their position ol to repel an impending attack, plovidecl
it appears that other mearls of transportation could not be

* This cnse wBs decidecl at tlre close of the ]ust term, I)eeember Term,
1870, No.220.

f 2 Kent, llth ed. 889; 2 Story on the Oonstitution, 8c[ ed. 596.

627
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628 Urvrrno Srerns o. Rus$nll. [Sup. CL

Opinion of the court.

obtained, and that the trausports impressed for the purpose
were imperatively requit'ett for such immediate use. 'Where

such au extlaordirrary aud uufbreseeu ernergency occurs iu
the public service in time of war no doubt is entertrtinerl
that the porver of the govettlmeut is anrple to suppl;'for tbe
rnomeut the public wants iu that way to tlre extettt of the
immeclitte publie exigenc.,v, but the public d,anger nrust be
inrnrediir,te, immiueut, ancl irnpentlingr anrl the ernergeucy
irr the public service must be extreme aud. imperative, and
such as t,ill no[ admit of delay or a resort to any ot]rer source
of supply, ancl the circumstauces must be such as inrpera-
tively require the exercise of that extreme poTver in respect
to the particular property so impressed, appropriaterl, or de-
stroyecl. Exigeucies of the kiud do arise in time of rvar or
impeucling public danger, bnt it is the emergency, as was
saicl lry u great magistrate, th'at gives the right, aud it is
clear that ttre emetgerlcy nrust be shorvn to exist before the
takiuE ean be justified. Such a justification mry be shown,
and t'hen showu the rule i,'q well settled that the officer
taking private property for such a purpose, if the emergeucy
is fully proved, is not a trespasser, aucl that the government
is bourlcl to make full compeusation to the oryfier.*

Three steamboats, orvned by the appellee, cluring the re-
bellion, were employed as transports iu the public serviee
for the respective periods mentionecl in the recorcl, rvithout
any agreerrrent lixiug the conrpensation to u,hich the orvner
should be eutitled. Certain payments for the services rvere
macJ.e in each c&se by the goveulment to the orvner, but he
clainrecl a larger surn, ancl the demancl beirrg refused. he in-
stitutecl the present suit. Prior to the orclers hereinafter
rneutionecl the steamboats n,ere employed by the owner iu
earrying private freights, and the fiuclings of the court be-
low sho*, that he quit that employment in eaclr. ease and.

went iuto the public service in oheclience to the military
order of an assistant guartermaster of the al'my. Reference
to one of the ord,ers will be sufficient, as the others are not

x Mitchell o. Ilnrmony, 13 Eorvard, 134.
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substantially different. Take the secoud, for example, which
reads as follows, as reported in the transcript: (c Imperative
military neeessity reguires the services of your steamer fbr
a brief period ; your captain will report at this ofr.ce at once
in person, f.rst stopping the receipt of f'reight, should the
steanrer be so doing." Pursuant to that ord.er, or one of
similar import in substance and effect, the respective steam-
boats were impressed into the public service aurl employeil
as transports for carrying goverrmeut freight for the several
periods of time set foith in the finclings of the court.
Throughout the whole time the steamboats were so em-
ployetl in the military service they were iu command of the
owuer as master, or of some oue employed by bim aud under
his pay aud contuol, and the fiudings of the eourt sholr that
he manued and, victuallecl the steamboats and paid. all the
runuing expeuses during the whole period they were so em-
ployed. Unexplaiued and uncontradicted the fiudings of
the court show a state of facts which plainly lead to the con-
clusion that the emergeucy rvas such that it ju.stifled the
ofreers iu each case iu orderiug the steamboat into the ser-
vice of the United States, as the orders purport to have lleen
iesued from au imperative military necessity, and. if so they
ehow beyond all doubt that the ofrcers rvho iesued thern
were not trespassers, aud that the government of the United.
States is bound to make full eompensatiou to the owner for
the selvices reudered,.

Such a takiug of private property by the government,
when the eurergency of the public service in time of war or
impeucling public danger is too urgent to admit of delay, is
everywhere regard.ed. as justifi.ed, if the necessity for the use
of the property is imperative anrl immed.iate, and the datrger,
as heretofore deseribecl, is impentling, and it is equally clear
that the takiug of such property uuder such eircumstances
creates an obligation on the part of the government to reim-
burse the owner to the full value of the service. Private
rights, uncler such extreme and imperious circumstauces,
must give way for the time to the public good, but the gov-
erurreut must make full restitutiou for the sacrifi.ce.
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the Govbrnment has power to wage w1r and to cauy out aH

the duties necessar,v aud incident to tho wagrng of such ryar. -

TV'hen it occupies foreign territory it is doing so in pursuauce
of a po$rer delegated to it by the Coustitution, and while the
Constitutiou as such does not affect the territory or soil over
whioh the United States troops exeroise jurisdiction, it is by
reason of the grant of power containeil in th6 Constitution
that the United States troops are there carryiug or legitimate
warfare, qrd are not mere adventr:rers or revolutionists.
' 'Iflhat the learnecl judge means by bringing the territory

within the sphere of the Constitution we do not exactly un-
derst-and,,

If he mea,us that our juriscliction there is not exercised. in
pursuance of the Constitutioh, wo claim iUat he is incorrect in
his postulate of constitutional law. If, however, he means that
the jurisdiction is only temporary military jurisdiotion, and that
the clauses of the Cpnstitution in- regard to the bill of right^s

and uniformrty of taxation do not and cannot apply, we accede

to his view entirely.
" The confusion in his reasoning seems to arise from want of

appreciation of the faot that the Constitution applies both to
peace and. to 'w&r. That thore is, so to spea}, a Constitution for
peace and. one for war,

This is.uo new theory, but was clearlyand, ably exPressectby

John Quincy Adams in the llouse of Bepresentatives lF 1838. 
.

He said:
(' There are, then, in the authority of Congress and. in the Exec-

utive, two olasses of powers altogether different in their uature
and ofben incompatible with each o$her-war power and. peare
power. The peace poweris limited by regulations and.restricted
by provisions in the Constitution itself. The wa,r power is only
limited hy thb usage of natious. This polrer is tremendous. ft
is strictl.y .constitutional, but it breaks down every barrier so

anxiously erected for the pbotection of liberty aud. of life."
This war power is, then, unlimited,. except by the limitation

whioh may fairly be .implied from the Coustitution that the
war allorved to b6 waged shall be civilwed. warfaro; that is to
sa)r, warfare. accordmg to.the rules aird regulations recognized,
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by civilizecl nations, uot warfare as known to and. practiced by
the Apaohes aud Zuhrs. That in carrying on such warfare in'
accordance with the public law of the world. the Governmeut
of the Unitetl. States has the right to exerciso a iemporary
jurisdiotion over territory belongiug to another nation is un-
questioned. That jurisdiotion, however, is and. must remain
temporarg until either the treaty-maLing or }aw-making power
of the Government has actect.

The President, as Judge Tauey sai{ eannot enlarge the ter-
ritorial boundaries of the UnitetL States. The n.atibn whose
soil we are ogcupJang and whose jurisdictiou we have tempo-
rarily ousted has what might be termed,in private law a ri$ht
of reverter, and. when the United. States withdrarvs iils troops
the world. recoguizes that the soveretgnty belongs to the natiou
temporarily dispossessed. The boundaries could not t6 be en-
Iarged. or dimiuishetl. as the armies on either sido ad.vauced or
retreated." Flemi,ng v. Page, I l[orv. 615.

But, and here we think the learned court in the Goetae oa^se

railed to appreciate the distinction, if the larv or treaty-making
po\ver enaots that the territory over which the rfrilitary arrn of
the Goyetqment has extendecl shall come under the permanent
absolute sovereign jurisdictiou of the United States, then, and.
then onlS a new and different status arises. ,( The United,
States, it is true, may extend ihs'boundaries by conquest or
treaty . .' . but that can be flone only by the treatv-mak-
ing power or tbe legislative authority, and. is not a part of the
power conferred. upon the President by the cleclaration of wAr.'i
Fl,erni,ng v. Pager g rfqrv. 614. The forrner sovereign then loses
all right of reverter and. the temitorial lirnits of the United
States are in so far enlarged. See Cro,es v. IIarri,son, lg IIo\r'.
It is, therefore, erroneous to say that (( it is not o*qoi*itiou of
.soil which extends our constitutional boundaries." 'What 

Tyas

meant is probably that occupation of soil did not extend. our
bound,aries.

(( Constitutional boundaries," rye submit, is a misleacling if
not meauingless term. The Constitution.is the life of the Gov-
ernment of the United, States. 'Wherever that Goveinment
goes it goes by virtue of that Constitutiou or grant from the
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ADUINISTRATIVE PBOCEDURE ACT

I
FUNDAMENTAL CONCEPTS

a. Basic Pu,rposes of the Administratioe Procedure Act
The Administrative Procedure Act may be said to have four

bssis purposes:
1. To require agencies to keep the public currently informed

of their organization, procedures and rules (see. 8).
2. To provide for public participation in the rule making

process (sec.4).
3. To nreseribe uniform standards for the conduct of formal

rule makind (s"c. 4(b) anrl adjudieatory proceedings (sec. 6),
i.e., proceedings which are requiretl by statute to be made on the
record after opportunity for an agency hearing (secs. ? and 8).

4. To restate the law of judicial review (sec. 10).
b. Coaetsge of the Administratiae Proceilure Act
The Administrative Procedure Act applies, with certain ex-

ceptions to be discussed, to every agency and authority of the
Government. Section 2(a) of the Act reads, in part, as follows:

"Agency" meant each authority (whether or not within or subiect
to revies by another agency) of the Government of the United States
other than Oongress, the courts, or the Eovernments of the possessions,
Territorie!, or the District of Columbia. Nothing in this Act shall be
construed to repeal delegetions of authority as provided by lew.

It wlll be seen from the above that agency is deffned aB

eaeh authority of the Government of the United States, whether
or not within or subjeet to review by another agiency, This
definition was atlopted in recognltion of the fact that the Govern-
ment is divided not only into deportments, commissions, and
offices, but that these agencies, in turn, are further subdivided into
constituent units which may have all the attributes of an agency
insofar as rule making and adjudication are concerned.r For
example, the Federal Security Agency is eomposed of many

I Tho lerlrlrtlvc biatory ol e€ctlon 2(r) tllurtnter clerrly ttra brosd t€op€ o( t!. t."ta
"ags66z." fo thc Benatc OomDrretlvc Prtnt ol Junc lgtl!, the teto aatlDq tlf
*rplrlred ar tolloyr (n. 21 : "It b neccuory to deflnc agency lr 'ruthorlry' rrtbr thrn b7
ntrnr or fotrt, bcrur ot-tbc pracot ayrtcu o? lncludlng onc raGDc, rltbln enother or ot
rutlor&lor llt.md boer& or 'dlvlrtonr' to hrvc find euthorlt* 'Aut'hortly' rncrnr 3!r,
of,lcor or -borrr!" rhcthr: wlthla rnoth* rgency or aoL vhlcb If hr hu ruthortt, to tllc
find rnd blndlnr rctloa tlth or vlthout ippeal to romo ruporlror rdrnlnirtnllv. tuthorltt
ltur, 'dlvblonrr of thc Iatentgtc Commercc Corunlc.lon end thc Judlclrt oicrr
oC tf,r Drgnrtuot ol Atrlculturc. rould bo 'rgenci.t' rlthh lhlr de{lnltlon.r (8ar!
Dcc. D. tti. |,nd ln tho Eenetc Rcport thc lolloirlnr ittc.lr et prgc-10: 'Tho rrctd
'ruthoil6' Ir rdvLcdl, uscd u ncruing rhrtsscr Dcrronr ero vcated tlth Dotctt to lc0
(rrthrr -tben tbr min lorm ol r3cnlcy or3enlrrllon rueh rr departrncntr ooltmhrto8.
6orrd, or bureru) bcerurc thr rcd ruthoiltlC aret bc aoma lubordinrto, or ,rcurldcgrn_dcrt
DGd;l c pironi rltbln-ruch toru ol orgtnlreti6a." (S.tr. Doc.9. fet). B.G.bo EB.
Rcn. p. re (84. Iloc. p. tlt).
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10 ATTOBNEY GENERAL'S MANUAL

authorities which, while subject to the overall supervision of that
agency, are generally independent in the exercise of their func-
tions. Thus, the Social Security Administration within the Federal
Security Agency ig in complete charge of the Unemployment
Cornpensation provisions of the Social Security Act. By virtue
of the definltion contained in sestion Z(al of the Administrative
Procedure Act, the Social Security Administration is an agency'
as is its parent organization, the Federal Security Agency.

The Administrative Procedure Act applies to every authority
of the Government of the United States other than Congress, ther
courts, the governments of the possessions, Territories, snd the
District of Columbia (sec. 2 (a) ). The term "courts" is not limi-
ted to constitutional courts, but includes the Tax Court, the Court
of Customs and Patent Appeals, the Court of Clairns, and similar
eourts. Sen. Rep, p. 88 (Sen. Doc. p. 408).

While the Administrative Procedure Aet covers generally all
agencies of the United States, certain agencies and certain fune-
tions are specifically exempted from all the requirements of the
Aet with the exception of the public information requirements
of section 8. Section Z{al states, in part: "Exeept as to the
requirements of section 8, there shall be excluded from the oper-
ation of this Act (1) agencies composed of representirtives of
the partieg or of representatives of organizations of the parties
to the disputes determined by them, (21 courts martial and
rnilitary commissiong, (8) military or naval authority €x€r-
cised in the field in time of war or in occupied territory, or (4)
functions which by Iaw expire on the termination of present
hostilities, within any fixed period thereafter, or before July 1,
t947, and the functions conferred by the following statutes:
Selective Training and Service Aet of 1940; Contract Settlement
Act of 1944; Surplus Property Act of 1944; Sugar Control Exten-
sion Act of 1947;8 Yeterans' Emerg:ency Housing Acts of 1946;
and the llousing and Rent Act of 1947.r"

It will be helpful to eonsider each of these exceptions seps-
rately:

(1) "agencies composed of representatives of the parties or
of representatives of organizations of the parties to the disputes
determined by them." This definition is intended to embrace sueh
agencies gs the National Bailroad Adjustment Board, composed

2 Thb orccotlon ru edded br Publle Lar E0. 80th Cong., lrt reo.
t ltL cxccpttoa rlr rdcd b Publlc Lavr 663 and ?19. ?9th Cors'. 2il rerr'
f Thb qceDtloa raa eddcd by Publtc Lev 120, 80tb Conrr.. lrt rcer.
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